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29th October 2020 
 
 
Dear Ruth, 
 
 
EQUALITY AND HUMAN RIGHTS COMMITTEE EVIDENCE SESSION, 27 AUGUST 2020: 
MENTAL HEALTH PROVISIONS SCHEDULE 9 OF THE UK CORONAVIRUS ACT 2020 
 
Thank you for your letter of 8 September in which you raised a number of specific queries in 
relation to the mental health provisions within Section 10, Schedule 9 of the UK Coronavirus 
Act 2020.  Specific information in relation to your queries is contained within the annexes to 
this letter. 
 
As you are aware, the measures relating to mental health contained in the UK Coronavirus 
Act 2020 make specific temporary amendments to the Mental Health (Care and Treatment) 
Act 2003.  While not commenced, these measures are designed to ensure that a person 
continues to have access to the right level of care and treatment when they are unwell 
should the mental health workforce come under severe pressure as a result of the ongoing 
coronavirus pandemic.  
 
We are very clear that these measures are intended to be used only as a last resort where it 
is no longer possible to comply with existing legislation.  The amending clauses are time 
limited and restricted to use only when absolutely necessary.  It should also be noted that 
these temporary provisions, if commenced, are permissive rather than obligatory, they are 
only to be used when adhering to current mental health legislation is not practicable or would 
involve undesirable delay.  Should it become necessary to rely on the amended provisions, 
there remains a prescribed procedure to be followed when an individual is being assessed, 
treated and/or detained, albeit with adjusted safeguards.  
 
The Scottish Government takes consideration of the need for these measures extremely 
seriously and as such has sought to keep the position regarding possible commencement 
under very close review.  As the Committee itself has acknowledged, there is a fine balance 
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to be struck between ensuring patients continue to receive necessary care and treatment 
and the limiting of some patient safeguards in order to do so.  I can assure you that we do 
not take these decisions lightly and will always rely on evidence and expert advice. 
 
In considering whether to commence these measures, the Scottish Government is very 
aware that there is no single ‘trigger point’ that would signal the need to commence.  Indeed, 
the same conclusion was reached by those giving evidence to the Committee as part of your 
inquiry.  Instead, in partnership with key stakeholders, we have assessed the impact on 
mental health services through consideration of a range of available evidence, essentially 
adopting a ‘blended/basket of evidence’ type approach.  This has allowed us to review 
emerging trends across the mental health system, identify associated pressures and assess 
potential implications for patients.  The Short Life Mental Health Legislation Commencement 
Consideration Group has played a key role by providing information and intelligence about 
the impact of Covid-19 on the continued effective operation of the 2003 Act and the ability of 
mental health services to comply.  Evidence is provided both in terms of formal data and the 
more informal experiences of practitioners on the ground. 
 
Within this, of course, is the continuing need to balance human rights considerations and 
ensure that the best outcomes for patients remain paramount.  I hope you find this 
information helpful and I remain happy to engage with you and the Committee as our 
response to the coronavirus pandemic develops.  Please be assured that the Scottish 
Government recognises the importance of ensuring that human rights are embedded in 
everything we do, including our continued efforts in response to the coronavirus outbreak. 
 
 
 
 
 
 
 

CLARE HAUGHEY 
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Annex A 

Scottish Government Oversight Group 

The Committee would like to know whether minutes of this Group’s meetings are 
publicly available. In terms of the membership of the Group, can the Scottish 
Government confirm whether it has representatives who can provide views from a 
lived experience perspective other than through the Mental Welfare Commission. 
 
The Short Life Mental Health Legislation Commencement Consideration Group was 
established to provide Ministers with evidence about the continued effective operation of the 
Mental Health (Care and Treatment) Act 2003 throughout the period of the pandemic.  It 
includes organisations who are directly involved at different stages of the system and who 
represent key staffing groups, such as Mental Health Officers, given that impact of 
coronavirus on the workforce is a key consideration.  Members of the Group share, from 
their organisational viewpoints, evidence as to the ability of mental health services to comply 
with existing mental health legislation during the pandemic and whether there are emerging 
difficulties that may signal a need to consider commencement of emergency measures. The 
group meets virtually every few weeks to firstly, consider the ongoing evidence base for 
commencement of temporary provisions and, secondly, consider any practice issues that 
have arisen on which it may be useful for members to exchange views.  While we have not 
published minutes from meetings of the Group to date, I would be happy to make future 
minutes available on the SG website. 
 
In determining the membership of this Group, thought was given as to which organisations 
would be best able to provide a range of evidence on the current operation of the 2003 Act 
such as data on the type and number of detentions under the Act and emerging workforce 
pressures.  All start from the desire to work to the 2003 Act, if at all possible, and the focus is 
on whether the system as a whole might necessitate use of the emergency provisions.  As 
you know, the Mental Welface Commission has a responsibility to ensure that those with a 
mental illness have their rights upheld while the Mental Health Tribunal also have a statutory 
duty to provide independent and impartial service when making decisions on the compulsory 
care and treatment of people with mental disorders. On that basis, we are content that the 
current membership strikes the right balance. 
 
While the Short-Life Group informs advice to Ministers, should evidence gathered through 
the Group begin to suggest that commencement of the temporary measures become an 
active consideration, Ministers can also seek the views of other organisations and interests 
before coming to any final decision.  This could be readily be taken forward through other 
Scottish Government mental health stakeholder groups which have representatives from 
lived experience.   
 
It is worth noting that, in the event that the emergency measures were commenced, the 
Mental Welfare Commission has already established an Oversight Group which will closely 
scrutinise and monitor the use of the emergency provisions across Scotland.  This Oversight 
Group has extensive representation from third sector organisations and those representing 
the views of those with lived experience.  This group is designed to assist the MWC 
scrutinise the operation of the emergency powers relating to both the Mental Health (Care 
and Treatment) (Scotland) Act 2003 and the Adults with Incapacity (Scotland) Act 2000.   
 
Their remit is to: 
1. Monitor and interrogate relevant data supplied by the Commission.  
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2. Establish current patterns of ward and resource arrangements in each health 
 board and note any significant emergency-related changes. 
3. Assess the use of emergency powers against workforce data.. 
4. Assess the use of emergency powers against a human rights framework. 
5. Provide information on the experience of the operation of the emergency powers via 
 members’ networks. 
 
Members: Alzheimer Scotland, Carers' Trust, Forensic Network, Health & Social Care 
Scotland (HSCP Chief Officers Group), Public Health Scotland (ISD), Law Society MH 
Subgroup, Mental Health Nurses Forum, Royal College of Psychiatrists in Scotland, Scottish 
Association for Mental Health, Scottish Commission for Learning Disabilities, Scottish 
Human Rights Commission, Scottish Independent Advocacy Alliance, Social Work Scotland, 
Support in Mind, VoX 
  

http://www.lobbying.scot/


 

Scottish Ministers, special advisers and the Permanent Secretary are covered by 

the terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot   
 

 
Annex B 

Triggering of Schedule 9 powers 

The Committee would find it useful to understand more about the data collection 
undertaken by the Scottish Government, e.g. how information can be disaggregated 
to provide a picture of the impact on specific services in local areas and on specific 
roles, such as approved medical practitioners, doctors, psychiatrists, mental health 
officers etc. 
 
We have been clear that the trigger point for commencing the Schedule 9 provisions would 
be if there was robust evidence that the pressures on the mental health system necessitated 
them, in order to protect patients and ensure access to appropriate care and treatment.  As 
set out previously, the Short Life Commencement Consideration Group meets regularly with 
Scottish Government officials, to enable discussion of relevant trends within the operation of 
the 2003 Act and the resilience of mental health services.  This evidence is  then used to 
inform advice to Scottish Ministers on the potential commencement of Schedule 9. 
 
A summary of the types of evidence provided for consideration at meetings is provided 
below: 
 
Mental Welfare Commission (MWC) 

The MWC have been reviewing specific data sets to assess the levels of activity under the 
2003 Act compared with the same period in previous years.  In addition, they review the data 
for any indicators that the system is coming under more stress.  The proxy for this would be 
more unusual/unexpected activity such as an increase in extensions for STDCs or the issue 
of STDCs apparently back-to-back.  Feedback so far has largely indicated that the 2003 Act 
continues to be used as intended although the number of short term orders are increasing.  
In addition, the MWC are able to feed in information from their local practitioners group 
(comprising 15 practitioners, each with a territorial focus).  This provides intelligence about 
potential issues or difficulties within a local area, potentially highlighting what could become 
a national trend. 

 
Mental Health Tribunal for Scotland (MHTS) 
MHTS present a different piece of the jigsaw as their duties fall towards the end of the 
legislative process.  MHTS have provided data about the continued operation of Tribunals 
throughout the period of the pandemic, the levels of activity under the 2003 Act and an 
assessment of the impact of the temporary provisions on the MHTS should it be decided that 
they be commenced.  MHTS have successfully moved to undertake hearings via 
teleconference and are operating within capacity.  While the caseloads remain manageable 
this is very much down to their pre-emptive approach, for example staggering review 
hearings to ensure there are no clusters of work.  They are able to look at workload data and 
while the numbers in the most recent period have reduced following a peak in early summer, 
there has been an overall increase during the pandemic compared to the previous year. 
 
Scottish Courts and Tribunals Service (SCTS) 
SCTS provided an assessment of the challenges facing SCTS and MHTS during the early 
pandemic in order to inform discussions on commencement.  Fortunately, operational 
changes implemented by MHTS reduced the necessity for commencement of the Schedule 
9 provisions in relation to the operation of MHTS (specific provisions relating to number of 
Tribunal members and allowing tribunals to proceed without a hearing).  
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Social Work Scotland (SWS) 
SWS have provided an overview of the MHO staffing position per Local Authority over the 
period of the pandemic including highlighting particular areas of the country where staffing 
numbers remain challenging.  They also provide an assessment of activity under the 2003 
Act from an MHO perspective.  While levels of MHO activity under 2003 Act dropped initially, 
members are now reporting an increase in demand for access to mental health services 
which is not anticipated to reduce in the immediate future.  Local areas are reporting an 
increase in the number of short term detention orders. Should these progress to CTO 
applications, there will be a related increase in MHO workloads at a time when there is a 
sharp rise in AWI related work which had dropped off at the beginning of the pandemic. 
  
Royal College of Psychiatrists (RCPsych) 
The RCPsych have been able to consult their membership seeking information and feedback 
about the operation of the 2003 Act and highlighting issues raised as a result of Covid-19.  
They ran formal surveys of their membership to seek views on the operation of the 2003 Act 
during the peak of the pandemic.  They provide ongoing intelligence from their membership 
on trends in the operation of the 2003 Act and views on the ability to comply with existing 
legislative requirements.   
 
Workforce Absence 
In addition to the stakeholder intelligence provided, Scottish Government consider the NHS 
staff absence figures to which give an indication of the pressure on staffing as a result of 
Covid-19.  From March to July 2020 a daily return of data on the absence rate in the NHS 
workforce for a variety of reasons (see list below) was evaluated and compared to the same 
period in 2019. Further to a total national absence rate (daily absences/total workforce), 
absences were also tracked in each territorial Health Board and National Boards such as 
NHS24, the Scottish Ambulance Service and the State Hospital separately to identify areas 
of particular pressure.  
 
The absence categories monitored are: 
Covid-19 Positive 
Coronavirus - caring responsibilities 
Coronavirus - Household Related - Self Isolating 
Coronavirus- Self displaying symptoms - Self Isolating  
Coronavirus - Underlying Health Condition  
Coronavirus - Test and Protect Isolation (from 02 June) 
Coronavirus - Quarantine (from 18 July) 
Other Absence (inc A/L, sick leave ,special paid leave, mat leave)  
 
The largest number of Covid-19-related absences for all reasons was 10,501 on 03 April, 
6.3% of the total workforce. It is worth noting that due to a low level of annual leave taken at 
that time, the total absence rate of 16% -  including the record number of Covid-19 absences 
- was in fact lower than in the previous year’s 19% on the same day (both were weekdays, 
2020 total workforce figure used as a proxy for both years).  In the week ending 13th 
October 2020, on average, 2,104 NHS staff, or around 1.2% of the NHS workforce, reported 
absent each day for Coronavirus-related reasons. The total absence rate for all reasons 
stood at 15%. 
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Annex C 
 
Current detention process 

In response to this evidence, the Committee would like to know whether the Scottish 
Government is collecting data about the underlying factors that are leading to 
increased detentions and what that data tells the Government about the reasons for 
the increase. 
 
The Scottish Government has been taking a proactive approach during this pandemic and  
set out below are examples of how we have been monitioring the impact on the population 
and its impact on mental health services.  
 
Mental Health Research Advisory Group (MHRAG) 
We have established a Mental Health Research Advisory Group (MHRAG) to support the 
development of our evidence led response to the pandemic. The group, chaired by Prof 
Andrew Gumley, Director of the Scottish Mental Health Research Network, includes 
academics and public health experts from across Scotland. 
 
The mental health impacts are an important part of the public health challenge posed by 
COVID-19. There is an anticipated rise in worry, anxiety and distress for a range of reasons 
linked to the COVID-19 pandemic: financial worries, job / redundancy worries, business 
uncertainty, bereavement and the isolation created by social distancing and self-isolation 
requirements. We know from the emerging evidence that there is an urgent need for 
interventions to support people’s mental health and evidence based approaches to adapting 
existing interventions. 
 
The primary purpose of the Advisory Group is as a knowledge exchange to inform the 
development of the Scottish Government’s Mental Health policy response to COVID-19.  
The MHRAG is monitoring all available strands of emerging evidence and research. This 
includes consideration of the Scottish COVID-19 (SCOVID) Mental Health Tracker Study .  
Wave 1 report of the study published on 12th October.  Although there is no directly 
comparable pre-COVID-19 data available, the findings from Wave 1 indicate that participants 
are reporting higher rates of psychological distress than might have been expected in non-
COVID-19 pandemic circumstances. In particular, the report indicates a significant number 
of participants (10.2%) reported suicidal thoughts within the week prior to the Wave 1 
survey, with 3.6% thinking about suicide more than half of the days during that week. We will 
continue to monitor these figures closely throughout the future waves of the study.   
 
MWC data  
As part of its role within the Short Life Mental Health Legislation Commencement 
Consideration Group, the MWC have been reviewing specific data sets to assess the levels of 
activity under the 2003 Act compared with the same period in previous years.  In addition the 
Commission practitioners gather intelligence which adds to the overall picture.  They have 
picked up clinicians across Scotland noting more people presenting with psychosis or people 
with existing illness becoming more unwell.  The Commission intends to further explore the 
national picture to determine whether the increase in detentions may relate to an increase in 
new presentations to services or whether this reflects people who may have previously 
experienced periods of ill-health requiring detention being admitted during the pandemic.  
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A full report is expected later this year that will disaggregate the data at Health Board level to 
identify whether there are different patterns. This might be helpful to Health Boards and Health 
and Social Care Partnerships in identifying response to further waves. There is a wider 
question about why there has been a general rise of detentions over the course of several 
years. There are several possible explanatory factors around this that may relate to illness 
factors, recognition of illness, attitudes to detention, bed numbers in the mental health sector, 
etc. however at this moment it is too early to say for certain what role COVID has played in 
the increase in the number of short-term orders being granted. 
 
The Commission has a statutory role to publish information on the use of the Act and will 
work closely with the Scottish Mental Health Law Review to make this information available 
to address the question and consider possible policy and operational implications. 
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Annex D 

Commencement of Schedule 9 and current legislation 

The Committee would like to know what consideration the Scottish Government has 
given to the potential for confusion when practitioners can follow two laws. 
 
Mental health legislation in Scotland rightly provides rigorous safeguards supporting 
individuals’ human rights.  Should a decision be taken to commence the emergency 
measures, these will be time limited and restricted to use only when absolutely necessary.  
Where practitioners remain able to comply with the existing 2003 Act measures then they 
should do so.  The temporary provisions are only to be used when adhering to the current 
mental health legislation is not practicable or would involve undesirable delay to care and 
treatment. 
 
The Scottish Government has already prepared, with a range of partners, a suite of guidance 
material on the emergency changes to mental health legislation.  Separate guidance 
documents have been prepared for mental health practitioners, service users and patients to 
explain the temporary changes should they ever come in to effect.  Given that the measures 
are not commenced, this guidance has not been circulated in order to avoid the potential for 
confusion at this stage, however, it would be made available immediately through a variety of 
networks should there ever be a need to commence the temporary provisions. 
 
The guidance for practitioners sets out information on: 
• the Coronavirus UK Act 2020 and commencement of the various powers within it; 
• the specified changes to mental health legislation in Scotland; and  
• practice guidance. 
 
The guidance makes absolutely clear that, in all circumstances, the presumption is that 
compliance with existing legislation should be the default position by all practitioners unless 
due to severe staff shortages it becomes necessary to use the flexibilities provided by the 
UK Coronavirus Act.  It reiterates that the principles of the 2003 Mental Health Act will 
continue to provide a decision-making framework against which to consider any potential 
restriction or decision.  In all circumstances decisions should be kept under regular review 
and anyone discharging a function under the legislation must consider if there is a less 
restrictive alternative that could be used. 
 
The guidance reinforces the principles of the 2003 Act that no human rights can be limited or 
restricted without good cause and certain conditions must be met if restrictions on human 
rights are to be justified and must be necessary and proportionate. Should it become 
necessary to rely on the amended provisions, it continues to be critical that: 
• the health and safety of staff, patients and the public is at the forefront of decisions; 
• clinical teams take account of Government guidance and that of their Health 
 Board when taking such decisions; 
• Government maintains awareness of the impact of COVID-19 on services and 
 adjusts guidance to take account of this; 
• practice continues to meet the requirements of the 2003 Act, including its underlying 
 principles, in line with the guidance. 
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